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I. Introduction

A mirage is an image of something that appears to exist from a distance, but becomes less distinct as one approaches until it dissipates completely. As such, it is a good analog for the concept of product safety. Do businesses have an ethical obligation to produce safe products? At a remove, the question seems to answer itself. How could it be otherwise? But upon closer inspection, not only does one’s confidence in the answer begin to fade, but one begins to doubt whether the question is even a meaningful one.

In this article, I will argue that businesses do not have an ethical obligation to produce safe products. I will further argue that because safety is a relational concept whose definition is inherently subjective, the concept of a duty to produce safe products is not well-formed. Finally, I will argue that there is an ethical obligation not to produce deceptively dangerous products, but that this obligation is derivative of the general duty of honest dealing, and not a distinct duty of product safety.


II. The Concept of Product Safety

It is far from novel to assert that product safety is a relative concept–that safety is not a property of products per se, but means different things in different circumstances. However, given that product safety is actually shorthand for a complex set of relationships among risks, benefits, costs, harms, and persons, the assertion may be a bit of an understatement. Safety is a concept that varies along at least five dimensions.

Risk is itself an irredeemably relative concept. Products can pose anything from an infinitesimal risk of harm–a bottle of pure water–to a near certain risk of death–a bottle of agitated nitroglycerine. Almost all products in common use pose very, very small risks of serious harm. How much risk renders a product unsafe? A risk of one in 10,000? One in a 1000? One in a 100? Cigarettes, the archetypical unsafe product, pose a 321 in 10,000 risk that a fifty-year-old man who has smoked a pack of cigarettes a day for thirty years will develop lung cancer in the succeeding ten years as compared with a 16 in 10,000 risk for a non-smokers.
 So a 305 in ten thousand increase in the risk of serious harm must be sufficient to render a product unsafe. Right?

Talk of risk in the abstract is, of course, pointless. Whether a risk is acceptable or not depends on a host of exogenous factors, such as the benefits provided by the product, the cost of avoiding the harm, the magnitude of the potential harm, and who may be harmed. Consider benefits first. A steak knife presents a much greater risk of harm than a child’s butter knife, but it provides a significant benefit to those interested in eating steak. Anti-cancer drugs can be extremely toxic and pose an extraordinarily high risk of serious harm or death, but if they work, the benefit they confer is life itself. Those who consider cigarettes to be inherently unsafe products do so because they evaluate the benefits cigarettes provide, e.g., physical pleasure, the psychological feeling of being “cool,” etc., as insignificant in comparison to the risk of death from disease later in life. Soldiers or others facing a high likelihood of an early death from non-natural causes may disagree.

The acceptability of a risk also inherently depends upon the cost of avoiding the potential harm. Many serious injuries from automobile accidents have been avoided at relatively low cost by installing seat belts in cars. Many more such injuries could be avoided by building cars like tanks, but this is a relatively expensive proposition. As the costs incurred to avoid injuries increases, the benefits of the safer products become affordable to a decreasing number of people. At some point, the improvements in product safety completely consume the benefits of using the product. How do we determine the point at which it costs too much to make a product safer? 

Further, almost all products pose some risk of death or serous bodily harm. But most pose significantly greater risk of less serious, minor injury. To be safe, does a product merely have to reduce its risk of serious harm? Is a product that poses the risk of serious bruising unsafe? How do we compare the safety of rollerblades, which pose relatively high risks of cuts, scrapes, and broken bones, with that of piper cub airplanes, which pose a smaller risk of death? Do paper manufacturers have an obligation to strive to eliminate the possibility of paper cuts?

Finally, there is the question of who may be harmed. It is one thing to design a product with the safety of the purchaser, who receives the product new and with instructions, in mind. It is another to design it with the safety of any potential user in mind. And it is still another to design it with the safety of the members of society at large in mind. Automobiles have been made much safer for drivers and passengers over the past several decades. This has had the unanticipated consequence of making the world less safe for pedestrians as more secure drivers exercise less care in driving.
 As economist Gordon Tullock has pointed out, if the purpose of automotive design is to produce automobiles that are safe not only for the drivers, but for society at large, the most effective safety device is a sharp dagger mounted on the steering column and pointed directly at the driver’s chest.
 

For there to be an obligation to produce safe products, there must be an intelligible definition of what constitutes a safe product. Given the inherently relativistic nature of the concept of safety, is it possible to provide such a definition? Can we determine the region in this five dimensional space in which products become safe? 


III. An Economic Conception of Safety

An economist might have no trouble answering this question. He or she might respond, “Just place the burden of taking precautions against injury on the least cost avoider.” 

Either the manufacturer or the consumer of a product may take steps to prevent injuries. Manufacturers can design their products to make injuries less likely to occur. For example, the manufacturer of power saws can install hand guards and kill switches to reduce the likelihood that users will receive cuts. By the same token, consumers may take precautions to protect themselves from harm. For example, the purchaser of a power saw can wear goggles whenever using it.

Whether precautions are taken by the manufacturer or the consumer, they are costly. Hand guards and kill switches constitute expenses for power saw manufacturers; goggles constitute an expense for power saw users. But such precautions are usually not equally costly for manufacturers and consumers. It is relatively expensive for drivers to retrofit their automobiles with seat belts, whereas economies of scale make it considerably less so for automakers to build seat belts into the design of their cars. It would be exceedingly difficult and expensive for parents to have to monitor their children’s behavior sufficiently to prevent them from playing on an unfenced railroad turntable, but exceedingly inexpensive for the railroad to install a simple lock that prevents the turntable from moving and injuring children whose limbs may get caught in the joints.
 Automakers can probably do little to prevent injuries to jaywalking pedestrians no matter how much they spend, but pedestrians can protect themselves virtually cost-free by refraining from jaywalking.

An economist would point out that the most efficient way of preventing injuries is to place the burden of avoiding them on the party that can do so at the lowest cost. When manufacturers can protect consumers from injury more cheaply then the consumers can protect themselves, they should do so. Thus, because building hand guards and kill switches into power saws protects users against cuts more cheaply than any measures power saw users can take to protect themselves, manufacturers should install them. However, when it is cheaper for consumers to take care to protect themselves, they should do so. Thus, because purchasing and wearing goggles is a less expensive way to prevent eye injuries when using a power saw than adding cumbersome shields to the saws themselves, manufacturers should not add such shields. To an economist, therefore, a safe product is one that incorporates all cost-justified precautions–that is, one designed to avoid all injuries for which the manufacturer is the least cost avoider.

Is there any reason to believe that the economic conception of product safety corresponds to the ethical one? Is there an ethical obligation to produce products designed to avoid all and only those injuries for which the manufacturer is the least cost avoider? If the maximization of social wealth is the summum bonum, the answer may be yes. Injuries are a drain on society’s material resources. Preventing as many of them as possible in the most cost-effective way tends to maximize these resources. If one believes that there is a fundamental and overriding moral duty to maximize social wealth, one can argue that manufacturers are ethically obligated to sell only those products that conform to the economic definition of safety. Thus, for thoroughgoing utilitarians who define the good in terms of material welfare, there is no need to read further. The question has been answered. 

There are, however, well-known objections to this form of utilitarianism. It leaves no room for individual moral entitlements or rights. If social wealth would be maximized by killing an unproductive member of society and distributing his or her organs to five more productive people who need transplants to survive, the utilitarian must concede that there is an ethical obligation to do so. In addition, it assumes that the only thing of value is material wealth, implying that friendship, love, and even life itself have no intrinsic value. For those who do not accept these implications and thus have reason to doubt the correctness of a purely materialistic utilitarianism, one’s ethical obligations with regard to product safety remain an open question. Further, in rejecting this form of utilitarianism, one is not rejecting the importance of cost considerations. There is no need to deny that maximizing social wealth can, ceteris paribus, be a good thing, in order to deny that it is the only good thing. 

Are there any other grounds on which the claim that manufacturers are ethically obligated to conform to the economic conception of safety can be based? Perhaps, but they do not jump out at one. It is difficult to see how deontological, perfectionist, or pluralistic ethical theories can lead to the conclusion that the ethical value of an individual’s safety is identical to its monetary value. For example, Kant’s injunction to treat all persons as ends in themselves and never merely as means seems unlikely to lead to a conclusion that the value of an individual’s safety should be determined purely by its effect on collective material well-being. Even preference utilitarians would be hard pressed to demonstrate that a conception of safety that maximizes material wealth is equivalent to one that maximizes the satisfaction of human desires. It is, of course, possible that in the case of product safety, all other ethically relevant considerations cancel each other out, and cost avoidance is left as the ethically determinative factor.
 But until we have reason to believe that this is the case, we should regard the claim that the ethical and economic definitions of product safety are identical with some skepticism.


IV. A Legal Conception of Safety

A lawyer may give a different answer to the question of what constitutes product safety. He or she may assert that manufacturers have an obligation to manufacture their products with the degree of care necessary to protect the users of their products against unreasonable risk of injury–in legal language, to exercise reasonable care. The problem with this response is that it merely pushes the enquiry back one step. For, to know what constitutes a safe product, one must now know what constitutes reasonable care.

Lawyers have two distinct conceptions of reasonable care, defining it either in terms of “optimal deterrence” or “corrective justice.” Unfortunately, neither definition is helpful. Under the optimal deterrence approach, reasonable care consists of taking all cost-justified precautions.
 However, this definition merely identifies reasonable care with the economic definition of safety. As we have just seen, there is, as yet, no clear reason to believe that this corresponds to the ethical definition of safety. Hence, this definition of reasonable care cannot advance our analysis. Under the corrective justice approach, reasonable care consists of exercising the degree of care necessary to avoid all injuries caused by wrongful conduct.
 However, for our purposes, this definition is perfectly circular. The question we are seeking to answer is what injuries manufacturers are ethically obligated to avoid. It does not advance our understanding to answer that manufacturers are ethically obligated to avoid all wrongfully-caused injuries. What injuries are wrongfully-caused is precisely what we are trying to determine. Under this definition, reasonable care provides a synonym for product safety, not an explication of it. 


V. The Irrelevance of the Standard of Safety in a Market

Another answer to the question of what constitutes the proper definition of product safety is: who cares? This response derives from the observation that in a market the standard of safety serves as a default condition that manufacturers and consumers are free to alter at will. 

Assume that we find a compelling argument for the conclusion that the ethically appropriate standard of safety is caveat venditor–that the manufacturer must take all possible precautions to prevent injury to consumers. We now know that manufacturers must bear 100% of the burden of protecting the public against injury from their products, and the members of the public need take no precautions to protect themselves. To comply with this standard, manufacturers will have to incorporate features designed to prevent all preventable injuries into the design of their products, rendering them considerably more expensive. This may be an acceptable state of affairs for the most risk-averse members of the public who are happy to pay more to ensure their safety. However, it will not be acceptable to those who are less risk-averse and would prefer to incur some risk of injury in return for less expensive products. It will also not be acceptable to the less affluent members of the public who have been priced out of the market. The members of these groups will offer to waive their right to be protected by the manufacturers in return for more affordable products. The competitive forces of the market will cause manufacturers or entrepreneurs to attempt to satisfy this unmet demand by offering less safe, but less expensive products to those willing to waive their entitlement to complete protection against injury. Before long, products offering widely varying amounts of protection against injury at a variety of price points would be available.

Now assume that we find a compelling argument for the conclusion that the ethically appropriate standard of safety is caveat emptor–that consumers must take all necessary precautions to protect themselves against injury from dangerous products. The members of the public now bear 100% of the burden of protecting themselves, and manufacturers need take no precautions to ensure the safety of the public. Freed of the obligation to include expensive safety features in their products, manufacturers will be able to offer them to the public at considerably reduced prices. This may be an acceptable state of affairs to the most ruggedly individualistic members of the public, who are happy to have the responsibility to protect themselves. However, it will not be acceptable to those who are more risk-averse, and would prefer to pay for less dangerous products. The competitive forces of the market will cause manufacturers or entrepreneurs to attempt to satisfy this unmet demand by offering less dangerous, but more expensive products to those willing to pay the premium for increased safety. Before long, products offering widely varying amounts of protection against injury at a variety of price points would be available.

Finally, assume we find a compelling argument for the conclusion that the ethically appropriate standard of safety requires manufacturers to exercise reasonable care to protect consumers against injury by their product, whatever reasonable care turns out to be. Manufacturers and the members of the public must now split the burden of safety precautions. Manufacturers will have to incorporate some features designed to prevent injury into the design of their products, rendering them somewhat more expensive then they would otherwise be. This may be an acceptable state of affairs for the members of the public who have a moderate tolerance for risk and do not mind paying a small premium for increased safety. However, it will not be acceptable to either the rugged individualists, who prefer more personal responsibility and cheaper products, or the intensely risk-averse, who prefer more protection and more expensive products. The competitive forces of the market will cause manufacturers or entrepreneurs to attempt to satisfy the unmet demand of both groups, and before long, products offering widely varying amounts of protection against injury at a variety of price points would be available.

This line of argument sees the standard of safety as a starting point that manufacturers and consumers are free to bargain away from. Markets allow everyone to purchase the amount of safety he or she desires. The importance of the standard of safety that establishes the starting point is not that it determines how much safety the members of the public receive, but that it determines the level of transaction costs the public must bear to attain its preferred distribution of product safety. The standard matters only because the expenses involved in bargaining away from certain starting points may be greater than others. For example, the costs of obtaining waivers from the large number of people who will want cheaper products under a caveat venditor regime may be much greater than the costs of obtaining waivers from the smaller number of people wanting cheaper products under a regime of reasonable care. But apart from transaction costs, it makes no difference what standard society chooses. As long as parties are free to depart from the standard by agreement, who cares what the standard is?

A possible response to this line of argument is that it misses the point of ethical analysis. Ethics, by it very nature, is designed to place restraints on self-interested action in markets. Skeptics may claim that market imperfections mean that the market mechanism cannot be relied on to produce just results to all parties. In the case of product safety, they may argue that the interests of the poor, who may want greater safety, but cannot afford to pay the premium for it, are not adequately represented. No one should be denied safe products because he or she cannot afford them when the costs of safety can be shifted to manufacturers who can more readily bear them.
 A substantive ethical standard of safety is necessary precisely to prevent the distribution of product safety that would result from unrestrained bargaining in a market. Therefore, the ethically appropriate standard of product safety cannot be a mere default condition, but must require manufacturers to supply the appropriate amount of safety regardless of any agreement to accept less by the consumer. 

Whether one agrees or disagrees with the response, it clearly requires some yardstick by which to determine what constitutes the “appropriate amount of safety.” But there’s the rub. For other than the economic definition, it is not clear that there is any useful objective definition of safety.


VI. The Inherent Subjectivity of Product Safety

We began by noting that product safety can vary along at least five dimensions: risk, benefit, cost, harm, and person. The problem with identifying an ethically appropriate realm of product safety is not merely that safety varies along these five dimensions, but that three of them, namely, benefit, cost, and person, are inherently subjective. For this reason, it is very difficult for all but a certain class of utilitarians to supply an objective definition of product safety. 

Benefits are always benefits to particular individuals and must always be determined in the context of the individual’s life plans and value schemes. A hang glider may provide massive benefits to one who loves the feeling of floating free and observing lovely scenery. It may provide no benefit to one who has a fear of heights. Convertible sports cars apparently provide sufficient benefits to young single people and those undergoing mid-life crises to compensate for their relatively lower safety rating. They provide no benefit to the soccer mom with three children. Breast implants may provide intense benefits to one whose dream in life is to be a Playboy centerfold or to one who has had a mastectomy. They provide no benefit to a woman satisfied with her body’s appearance.

Costs are similarly subjective. The side effects of chemotherapy are acceptable costs to a relatively young cancer patient with a good chance of survival. They may be unacceptable to an elderly patient whose life can only be briefly extended. Affluent parents may consider the costs of “child-proofing” their home to be acceptable. Less wealthy parents do not and prefer to exercise heightened personal vigilance. The cost of a ski helmet may be trivial to one who loves to ski fast, but unacceptable to the more restrained skier who finds helmets inconvenient and uncomfortable. 

The same is true with regard to persons. Air bags make automobiles safer for most people, but more dangerous for very small and very large people.
 Better football helmets made football safer for the wearer, but as the more protected players learned to use their heads as battering rams, more dangerous for those being blocked and tackled.
 Vioxx was a safer anti-inflammatory medication for those susceptible to stomach bleeding, but was less safe for those without that sensitivity.
 

The basic difficulty with providing an objective standard of product safety is that safety consists of protection against unwanted risk. Hence, there is no definition of safety that is independent of the preferences of individuals. What standard of protection against unwanted risk could an ethicist advocate that prevented individuals from bargaining for the level of risk that they wanted? If safety is inherently a product of individual preferences, how can one craft a standard that guarantees safety while frustrating these preferences?

One is always free to ignore the essential nature of safety, and simply propose a regulatory standard designed to realize other ends. For example, utilitarians who subscribe to an objective definition of the good that is not dependent on individual autonomy or preferences are not really interested in safety, but in maximizing their prescribed ends. Hence, a utilitarian who defines the good in terms of material wealth has no trouble demonstrating that the proper standard for product safety is that attained by placing the burden of precautions on the least cost avoider. Similarly, a utilitarian who defined the good as the preservation of human life without regard to individual assessments of its quality would identify the proper level of product safety as that which maximizes collective life-years–an approach that makes the Tullock safety device look pretty good. A Benthamite who defines the good in terms of pleasure would contend that the proper level of product safety is that which maximized the pleasure experienced by members of society–a standard that is likely to impose a fairly weak set of constraints on manufacturers. 

All such proposals will rise or fall with the adequacy of the underlying ethical theory. However, arguments at this level are beyond the scope of the present consideration. I previously noted that there is reason to doubt the adequacy of the pure forms of utilitarianism described above. Beyond that, I have nothing to say other than I believe an ethical theory that places no value on human autonomy is defective. It is worth noting, however, that any ethical theory that allows considerations of autonomy to play a significant role will have difficulty specifying an objective standard of product safety. 

Consider, for example, preference utilitarianism, which defines the good as the satisfaction of human desires, and hence posits a fundamental ethical obligation to maximize satisfied human desires. Since safety consists of protection against unwanted risk, the proper standard of product safety for a preference utilitarian would be the one under which as few people as possible are exposed to unwanted risk consistent with the minimum frustration of people’s other desires. Preference utilitarians could argue for a standard under which most people receive the amount of safety they are comfortable with and the number of dissatisfied outliers is minimized–perhaps a somewhat amorphous reasonable care standard. But at most, this provides an argument for an initial default condition. That is, preference utilitarians may be able to show that the correct starting point is the standard under which most people’s desire for safety was satisfied. However, this cannot provide an argument for a substantive standard of product safety that restrains individual manufacturers and consumers from bargaining for more or less protection against injury. For every such bargain would result in either a greater amount of protection against unwanted risk or a smaller amount frustrated desires for cheaper products, and hence, a morally superior outcome. Thus, for preference utilitarians, the standard of safety would be essentially irrelevant and the market solution ethically optimal.
 And this difficulty is likely to be even more pronounced for any nonconsequentialist ethical theory that either takes seriously the injunction to treat individuals as ends in themselves and therefore respect their autonomously-arrived at decisions or values individual self-actualization or self-perfection.

To argue that ethics requires us to prevent individuals in a market from bargaining for the level of product safety that they want, one must either reject the subjective definition of safety as protection against unwanted risk or show that something other than the market mechanism does a better job of delivering the desired level of protection. The former approach requires one to have a conception of the level of protection against risk that individuals should have whether they want it or not. I am unable to imagine any such conception that does not require massive interference with individuals’ value choices and life plans. Hence, I reject this approach. But what about the latter approach? Is there reason to believe that the market is not the best mechanism for providing individuals with protection against unwanted risk? 


VII. Rejection of a General Duty of Product Safety

Can one argue that there should be restrictions on the ability of individuals to bargain for the level of product safety they desire in order to better provide precisely that level of safety? If one can show that individuals are not the best judges of the level of safety that they themselves desire, yes. But to do this, one would have to show either that individuals do not know what they really want or that certain features of the market make individuals unable to form accurate assessments of what will provide their desired level of safety.

I believe the first strategy to be unavailing. The claim that people do not know what they really want is frequently misapplied, and when it is not, it is irrelevant. 

It is misapplied when it is used to mean not that people do not know what they want, but that people do not want what they should. Critics of individual choice contend that if people were properly enlightened, they would choose differently than they do. Some who make this claim assert more than merely that people do not have sufficient information to choose correctly or that they are choosing irrationally given their own values and goals. They are asserting that people are choosing incorrectly because they do not value things correctly–that they do not appreciate what is truly good. To paraphrase John Stuart Mill, one who would choose the life of the satisfied fool over that of the dissatisfied Socrates does so because he or she does not appreciate the “intrinsic superiority” of the latter.
 Since anyone who correctly perceived the value of things would choose the more valuable, one who chooses the less valuable does not really know what he or she wants. 

I characterize this approach as a misapplication because it is essentially a disingenuous way of smuggling in an objective definition of the good under the guise of respect for autonomy. Assuming that, despite their expressed preferences, people really want what is truly good eliminates rather than vindicates the role of individual autonomy. Further, this move is useful only on the assumption that one possesses the correct objective definition of the good. But in the present context, this is precisely what we are not assuming.

The claim that people do not know what they really want need not be misapplied, however. People frequently make decisions that do not advance their own values or life goals. People often confront complex situations in which it is difficult either to determine how the instant decision will affect their overall goals or to integrate it into their overall scheme of values. 

Indeed, people’s values schemes may be internally inconsistent or poorly integrated, making it exceedingly difficult for them to make rational decisions that advance their own ends. 

These observations, while undeniably true, are also irrelevant. This is because there is no practical alternative for improving the outcome. Individuals may be poor judges of what they really want, but they are nonetheless the best judges. How can one human being gain access to another’s intimate values and life plans? How can one attain greater understanding of what another genuinely wants than the individual himself or herself? And even if one could obtain such access and understanding, what could he or she do with it? Every individual has his or her own scheme of values and life plans. There is no reason to believe that there is sufficient overlap among them to allow one to devise a set of general restrictions on individual choice that will result in all or even most individuals getting what they really want. Although it is theoretically possible to design a set of custom-made restrictions for each individual that would produce this result, this has no practical value in designing a general standard of product safety. How can businesses be required to research each of its customers’ values, goals, and life plans sufficiently to understand what that customer really wants in purchasing their products? But this is precisely what would be necessary for businesses to paternalistically refrain making any sales that are contrary to their customers’ “real will.”

This leaves the second strategy of showing that certain features of the market make individuals unable to form accurate assessments of what will provide their desired level of safety. One such argument is based on the claim that significant information asymmetries exist between manufacturers and consumers. This claim asserts that contemporary products are so sophisticated and complex that the ordinary consumer is unable to understand how they work or appreciate the dangers they pose. As long ago as 1973, it was argued that the modern product’s 

functional validity and usefulness often depend on the application of electronic, chemical, or hydraulic principles far beyond the ken of the average consumer. Advances in the technologies of materials, of processes, of operational means have put it almost entirely out of the reach of the consumer to comprehend why or how the article operates, and thus even farther out of his reach to detect when there may be a defect or a danger present in its design or manufacture. In today's world, it is often only the manufacturer who can fairly be said to know and to understand when an article is suitably designed and safely made for its intended purpose.

The argument proceeds by claiming that the information asymmetry renders consumers unable to protect their own interests. Hence, they are vulnerable to overreaching by manufacturers. “Because manufacturers are in a more advantaged position, they have a duty to take special ‘care’ to ensure that consumers’ interests are not harmed by the products that they offer them . . . even if the manufacturer explicitly disclaims such responsibility and the buyer agrees to the disclaimer.”
 Here then is an argument for placing restrictions on individuals’ ability to bargain for a desired level of product safety.

It is a rather poor one, however. For decades, the existence of Consumer Reports, Underwriters’ Laboratory, Good Housekeeping, and similar quality assurance and reporting organizations have undermined the claim that consumers are unable to obtain the product information necessary to protect their interests. In the contemporary environment in which product safety and quality information are a click away on the internet, the claim is risible. Information asymmetry between manufacturer and consumer is not a modern phenomenon, but a function of the division of labor that dates back centuries if not longer.
 The truth of the claim that not every individual can understand the workings of complex products does not imply that information of about the quality and safety of complex products is unavailable to such individuals. Furthermore, even if consumers were unable to obtain needed safety information, the most this would imply is that manufacturers have an obligation to furnish the information so that consumers can make an informed choice, not that manufacturers are obligated to paternalistically make the choice for the consumer. If the requirement of informed consent is adequate to protect patients’ interests when they are making life and death medical decisions, it is certainly adequate to protect consumers’ interests when making purchase decisions. 

Are there any other features of the market that justify placing restrictions on individuals’ ability to bargain for the level of product safety they desire? None are readily apparent. There are certainly many critiques of the market. For example, critics like to point out that in markets suppliers respond only to economic demands. This, it is claimed, is unfair to the poor who, because they cannot afford to pay the “safety premium,” are unable to obtain the level of product safety that they desire. Such critics may further point out that because the poor are less likely to have the money, education, and sophistication required to utilize safety-reporting resources such as Consumer Reports and Underwriters Laboratories, they really do labor under an information asymmetry that renders them unable to form accurate assessments of what will provide their desired level of safety.

In the present context, however, such observations are non sequiturs. The market may unfairly prevent the poor from obtaining the level of product safety they desire, and there may be an argument that justice requires that something be done to rectify the situation. Perhaps manufacturers should be required to provide the poor with safety information at no cost.
 But whatever should be done, it cannot be to bar individuals from bargaining for the safety/price ratio they prefer, especially if this restriction is coupled with a heightened standard of care for manufacturers. It is difficult to see how a rule that prevents the poor from voluntarily bargaining for cheaper products while simultaneously requiring manufacturers to make more expensive products can redress any injustice to the poor. 

Safety is an inherently subjective concept. What constitutes a safe product varies from individual to individual on the basis of how much benefit the individual receives, how much cost the individual incurs, and the status of the individual, e.g. driver or pedestrian, arthritis sufferer with or without susceptibility to stomach bleeding. For manufacturers to have a general obligation to provide safe products that cannot be altered by the mutual consent of consumers and the manufacturers themselves, there must be a set of objectively specifiable conditions that would protect all or most people against what they considered unwanted risk more effectively then those people could protect themselves by bargaining for their desired level of risk in the market. I am unable to identify any such set of conditions. Hence, I conclude that manufacturers have no general obligation to provide safe products.

VIII. The Duty Not to Produce Deceptively Dangerous Products

Does the lack of an obligation to meet an objective standard of product safety mean that manufacturers are free to disregard consumers’ interest in being protected against unwanted risk? Certainly not. For all manufacturers are under a duty not to produce deceptively dangerous products.

Human beings enter the marketplace vested with a wide array of moral obligations. One of the most fundamental of these is the obligation to respect the autonomy of others. And one of the most important manifestations of this obligation is the duty to refrain from using deception to override the free will of one’s fellows. In markets, individuals constantly use each other as means to their desired ends. There is nothing morally objectionable about this as long as all parties obtain the knowing, voluntary consent of the others when doing so. Employing deception and trickery to obtain fraudulent consent, however, uses others merely as means to one’s own ends. Subverting other human beings’ ability to realize their autonomously-chosen ends in this way is a quintessential violation of the obligation to respect the personhood of others. Hence, there is a basic obligation not to employ fraudulent practices in one’s business activities, i.e., a fundamental duty of honest dealing.

For those less committed to a Kantian approach to ethics, the same obligation can be agnostically derived from the nature of market activity itself. Markets do not function well in the face of widespread fraud. The costs associated with having to protect oneself against active misrepresentation and concealment of material information in every business transaction are sufficiently great to prevent the formation of many wealth-generating contracts. Unless contracting parties have a duty not to misrepresent material information (or conceal material non-public information), markets become inefficient. Hence, the obligation to refrain from fraud–the basic obligation of honest dealing–has been described as part of the “implicit morality of the market itself: the moral rules without which markets fail.”

Applying this fundamental obligation of honest dealing to the field of product safety yields a duty for manufacturers not to misrepresent the dangers associated with the use of their products. Manufacturers may not be obligated to make many representations about a product’s safety, but whatever representations they make must be true. Cigarette makers may ethically sell cigarettes despite their addictive properties and the increased risk of disease associated with their use. They may advertise them as tasting good and providing a pleasant experience. They may disclaim all warranties of product safety. What they may not do is claim that they are good for you, or that they are not addictive, or that they do not increase the user’s risk of cancer and heart disease. 

The obligation of honest dealing may also yield a duty not to conceal material non-public safety information. If manufacturers are aware of significant risks posed by their products that are not detectable through independent testing, they are obligated to reveal this before marketing their product. Coca-Cola may ethically conceal its formula for Coke as a trade secret. But if it knows that the formula contains a chemical that may produce an allergic reaction in some users and is not easily detectable, it must reveal this fact to the public. 

The obligation of honest dealing thus requires manufacturers to refrain from fraudulently exposing consumers to risks associated with the use of their products. Does it yield any more extensive duty to protect consumers against unwanted risk? One may be tempted to think not. In general, neither the Kantian ethical perspective nor the nature of markets require contractors to affirmatively protect other parties’ interests. One does not fail to respect another’s autonomy by not protecting that person against his or her own lack of industry or failure to exercise proper care. Further, for markets to function efficiently, it is not necessary for contracting parties to ensure that their negotiating partners have exercised due diligence. When all relevant information is publicly obtainable, each party is able to protect his or her own interests. Requiring each party to do the other’s homework as well as his or her own creates a wasteful duplication of effort, and thus, greater inefficiency. Hence, no duty to see that one’s contracting partner is fully informed can be derived from the nature of a well-functioning market. Generally speaking, the parties to a contract are required to bear their own research costs.

Nevertheless, a reasonable argument can be made that manufacturers do have a more extensive duty–a duty to warn the public about all non-obvious risks associated with the use of their products. Although consumers are generally required to bear their own research costs with regard to the products they buy, it has been noted that there may be vulnerable subgroups of the population who are either too impoverished or too unsophisticated to be able to do so effectively.
 If manufacturers wish to market their products to members of these subgroups, an argument may be made that respect for their potential customers’ autonomy requires the manufacturers to assume their research costs.
 The simplest way to do this is not to purchase subscriptions to Consumer Reports and tutors for vulnerable potential customers, but to inform them of any material, non-obvious risks posed by the products. Thus, manufacturers who wish to market their products to impoverished or unsophisticated consumers may be said to have a duty to warn such consumers of non-obvious risks. But since it is easier and cheaper to simply issue a blanket warning than to attempt to warn only the vulnerable, this is equivalent to saying that manufacturers have a general duty to warn the public at large.

It appears that a duty for manufacturers to not only refrain from misrepresenting the risks associated with their products, but also to warn consumers against any non-obvious risks attendant upon their use may be derived from the basic ethical obligation of honest dealing. When these duties are satisfied, consumers are in a position to decide for themselves what level of risk they wish to bear in return for less expensive products. These duties, then, which may be jointly described as the duty not to produce deceptively dangerous products, identifies manufacturers’ obligation to protect the safety of their consumers. Succinctly expressed, manufacturers have no duty to paternalistically interfere with consumers’ autonomous choices about how to balance the risks associated with a product’s use against its expense, but, on the contrary, have a duty not to deceptively (or otherwise) undermine consumers’ ability to make such choices.


IX. Conclusion

In this article, I have argued that manufacturers have no general duty to provide safe products. Because safety is an inherently subjective concept, there is no general standard that can guarantee each consumer his or her desired level of safety at a price he or she would be willing to pay. Only a market can do this. This explains why the duty that manufacturers do have–the duty not to produce deceptively dangerous products–derives directly from the basic requirement for a well-functioning market–the duty of honest dealing.

This is a fairly negative conclusion which may be unsatisfying to some. But perhaps a slightly more positive implication can be drawn. Recall that when we considered the economic conception of safety, we noted the possibility that if all other ethically relevant considerations canceled each other out, cost avoidance could be the ethically determinative factor.
 This is very close to the actual situation. As long as manufacturers and individual consumers are free to bargain for the safety/price ratio they mutually prefer, the initial standard of safety is basically irrelevant. There is, then, no moral imperative to choose one rather than another. In such a case, the utilitarian gain that can be realized may justify selecting the economic conception of safety as the initial default condition.
 Thus, we can say that when consumers have expressed no preference for a higher or lower level of protection, manufacturers should take all and only those precautions for which they are the least cost avoiders. Although this does not provide a substantive standard of product safety, it does provide a very useful starting point. For if we begin at an economically efficient point and insist that any departure from it be made by mutual consent where manufacturers have both refrained from misrepresenting the dangers posed by their products and warned consumers of all non-obvious risks, we can arrive at a point at which economic efficiency
 and morally appropriate behavior coincide. Economic efficiency, then, can serve as a “tie-breaker” that permits us to escape agnosticism with regard to the initial standard of product safety. Hence, we can derive a somewhat more positive formulation of manufacturers’ obligation to protect consumers as the duty to take all and only those precautions for which they are the least cost avoiders unless consumers voluntarily agree to accept less protection or to pay for more.

Of course, even this positive formulation pales in comparison to the image of a definite, objective duty to provide safe products. Such an image must be as appealing to consumers as the image of an oasis in the desert is to a thirsty traveler. But it is also just as much a mirage. Because product safety is an inherently subjective concept, it, like beauty, is in the eye of the beholder.
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